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not believe that by so deciding we clash with any rule of law or 
public policy. 

In England and New York, an attorney administrator is justifi- 
able in engaging another attorney to attend to the interest of the 
estate, and if such an attorney happen to be an executor or guar- 
dian, he may in turn employ his employer in relation to Ms trust. 
Why not permit each to attend to the business of the estate, which he 
best understands, and not drive the two to an exchange of labor ? 

The litigation, for attending to which the present compensation 
is claimed, came under the immediate observation of this court. 
We can, therefore, judge of its propriety, and the extent of the ser- 
vices. The guardian through his knowledge as an attorney, and by 
his vigilance in the pursuit of his profession, saved the whole amount 
recovered from the railroad company, for his wards, and is, in our 
opinion well entitled to the compensation demanded. 

If we had not the power to allow it in this form, we should in 
another, by increasing the sum given by the auditor to cover ex- 
penses, and as compensation for his labor as guardian. We prefer, 
however, to meet and decide the main question of the case, it being 
of great importance to the legal profession in this commonwealth, 
as they, more than any other class of men, are called upon to act 
in a fiduciary capacity. 

It is ordered that the report of the auditor be reversed on the 
exception filed. That the account as originally filed be confirmed, 
and the costs of the audit paid out of the fund in the hands of the 
guardian to be equally deducted from the share of each ward. 



In the Supreme Court of Tennessee, September Term, 1856. 

MARCUS C. PARKER VS. REBECCA MEEK, SR. 1 

1. The parent, as such, has no direct remedy at common law for the seduction of a 
daughter. He has to resort therefor to what has been derominatid, " but little 

1 We are indebted to the learned State Reporter, John L. T. Sneed, Esq., for the 
early sheets of this 3d Vol. 
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more than matter of fiction " — the relation of master and servant assumed to 
exist between parent and child — in order to redress this wrong. Two distinct 
actions, it is true, are submitted to his option, but both have relation to this hy- 
pothesis of loss of service, upon which they are dependent — in the one case, as 
matter in the aggravation of damages ; and, in the other, as the very gist of the 
action itself. 

2. In the action of trespass vi et armis for debauching a daughter, the gravamen is 
the illegal entry of the seducer upon the parent's premises ; and the seduction 
itself, and consequent loss of service, may be averred and proven in aggravation 
of damages. In an action on the case for the same injury, the gravamen is the 
consequential injuries arising from the seduction, in loss of service to the parent. 
In the first action, it is essential that the daughter, whether of full age or not, 
should have been upon the parent's premises at the time of the seduction ; in the 
latter, whatever be the age of the daughter, it is immaterial when the wrong was 
perpetrated, so that she reside with the parent some portion of the time of her 
pregnancy, or of her lying-in. 

3. In actions for seduction, proof of menial services by the daughter to the parent 
is not necessary. Evidence of the most trifling and valueless acts of service is 
sufficient. Indeed, it seems, that the fact that the daughter lived with the parent 
for a time during the period of pregnancy and parturition, is of itself sufficient 
to raise a presumption -of service. This, however, may be rebutted by proof that 
she lived with the parent as boarder, or in some other relation than that of mere 
child or servant. 

4. If the daughter lived with the mother before and at the time the child was born, 
performing service for her, the mother had a legal right to maintain an action of 
ease for the seduction, although the father, who had died before the birth of the 
child, was living at the time of the seduction. 

This was an action on the case, instituted in the Circuit Court of 
Knox county, in May, 1852, hy Rebecca Meek, Sr., against Marcus 
C. Parker, for debauching Rebecca Meek, Jr., the daughter of the 
plaintiff. The seduction occurred on the 10th of August, 1851, at 
the house of her father, and the said Rebecca, Jr., -was delivered of 
a child in April, 1852. The father of Rebecca, Jr., died on the 
14th of October, 1851, and she being then in the twenty-fourth 
year of her age, continued to reside with her mother, the plaintiff, 
until the delivery of the child. At the June term, 1853, before 
Alexander, Judge, there was a verdict for the plaintiff, assessing her 
damages at $2,500 and judgment thereon, from which the de- 
fendant appealed in error to this court. This cause was heard at 



PARKER vs. MEEK. 495 

the September term, 1853, and was continued upon advisement until 
the present term, when the opinion was delivered. 

W. H. Sneed, Lyon and Temple, for the plaintiff in error. 
Rodger s and Boyd, for the defendant in error. 

The opinion of the court was delivered by 

McKinnbt, J. — This was an action on the case, brought in the 
Circuit Court of Knox, for the seduction of Rebecca Meek, Jr., the 
daughter of the plaintiff. The daughter was examined as a witness. 
She testified that when seduced — which was on the 10th of August, 
1851 — she was twenty-four years of age; that, at the time of her 
seduction she was a member of her father's family and living in his 
house ; that her father died on the 14th of October, 1851, little 
more than two months after she was seduced ; that during the life 
of her father, she performed services for him, and after his death, 
she continued to live with her mother, and to perform services for 
her, up to the time of the birth of her child, which took place on 
the 24 th of April, 1852, and has since resided with her. 

Upon the foregoing facts it was insisted, on the trial, by the de- 
fendant's counsel, that the mother could not maintain this action, 
the seduction being in the lifetime of the father, with whom the 
daughter lived at the time she was seduced. But the court instructed 
the jury, " That if the daughter was living with her mother, before 
and at the time the child was born, performing service for her, that 
the mother had a legal right to maintain the suit, notwithstanding 
the father may have been alive when the act of seduction took 
place." The jury found for the plaintiff, and assessed the damages 
at $2,500. The court refused a new trial, and the defendant 
appealed in error. 

The question is — did the court err in this instruction ? 

The remedy afforded by the common law to a parent for the se- 
duction of a daughter, when followed by pregnancy, is founded, not 
upon the relation of parent and child, but upon that of master and 
servant. The action, in most cases, may be either trespass or case ; 
and the distinction between the two actions, as respects the ground 
of recovery, is important to be kept in view. Where there has 
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been an illegal entry into the father's house or premises, by the se- 
ducer, an action of trespass, vi et armis, may be maintained, for 
the breaking of the house, or trespass on the premises, and the se- 
duction of the daughter, and consequential loss of service, may be 
alleged and proved as an aggravation of the damages : Or an action 
on the case may be supported, founded merely on the consequences 
of the seduction. 

In the former action, in which the illegal entry of the father's 
house is the technical ground of the action, and the seduction and 
loss of service is considered as only matter in aggravation of the 
trespass, it may well enough be maintained, consistently with the 
nature of the action and the principles by which it is governed, 
that it cannot be supported unless the daughter were living with the 
plaintiff at the time of the injury. But, in an action on the case, 
the ground of which is, the consequential injury resulting from the 
seduction, it is unimportant whether or not the person seduced lived 
with the plaintiff at the time the seduction took place. It is ad- 
mitted that this conclusion is directly opposed by the case of Dean 
vs. Peel, 5 East, 45, and other cases, both English and American, 
cited in the brief for the plaintiff in error ; but we think it is fully 
supported by reason and weight of authority. 

When it is said that this remedy is founded on the relation of 
master and servant, and that therefore, the gist of the action is the 
loss of service; it must be borne in mind that such relation, as has 
been well observed, is " little more than matter of fiction, made use 
of to support the action." 3 Stark, on Ev. 1307. By the com- 
mon law, a parent cannot, in that character merely, support an ac- 
tion for debauching his daughter. The action is maintainable only 
in respect of the supposed loss of service. Bl. Com. vol. 3, 142, 
n. 14. 2 Saund. on PI. & Ev. 350. This idea of the loss of service to 
the master, is said to be a necessary fiction of law, in order that the 
person seduced may be a competent witness ; as otherwise the 
wrong-doer might escape for want of proof; the injury, from its 
nature, being susceptible of proof only through the parties to it. 
See Reeve's Domestic Relations, 293, n. 1. And it is to be ob- 
served, that the authorities which adhere most rigidly to the doc- 
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trine, that the loss of service is the foundation of this remedy, ad- 
mit at the same time, that the most trifling and valueless acts of 
service are sufficient ; and that the mere loss of menial service is 
not the real ground of the action. But, notwithstanding the doc- 
trine maintained by the older authorities upon this subject, it is now 
well settled by numerous cases, both English and American, and 
upon more just and enlightened views of the domestic relations, that 
proof of actual service by the daughter is not necessary to support 
this action. See Hewett vs. Prime, 21 Wend. 79, and cases there 
cited. If the daughter lives in her father's family, service will be 
presumed. It is immaterial whether she be a minor or of full age, 
if she live with her father. If under age, she is, of course, his 
servant. But, though this is not the case, if she be of full age, 
yet from the fact that she lives with her father, the presumption is 
that she is his servant, unless such presumption be removed by proof 
that she lives with him otherwise than as a servant. Keeve's Do- 
mestic Relations, 292. 

The case of Bean vs. Peel is denied to be law by several Ameri- 
can cases. And it is well settled, that if the daughter be a minor, 
it is not material that she should be living in her father's family at 
the time of her seduction, to entitle him to maintain an action on 
the case against her seducer. In Martin vs. Payne, 9 Johns. Rep. 
387, a daughter of the age of 19, went to live with an uncle, with 
her father's consent. The uncle agreed to pay her for her work, 
but there was no agreement for any definite time. While there 
she was seduced, and immediately afterwards returned to the house 
of her father, who maintained her, and paid the expenses of her 
lying-in ; though, until her seduction, she had no intention of re- 
turning to her father. And it was held that the father might main- 
tain an action on the case against her seducer ; the father not hav- 
ing divested himself of the legal right to reclaim the services of his 
daughter ; the relation of master and servant was presumed from 
his right to command her services. In the case of Sargent vs. 

, 5 Cowen's Rep. 106, a widow bound her minor daughter, 

by indenture, as a servant till the age of 18. During the period 
of her service she was seduced. When her pregnancy was disco- 
32 
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vered, the indentures were canceled by consent, and the daughter 
returned to live with her mother, and while in her service, was de- 
livered of a child. It was held that an action on the case might 
be maintained by the mother against the seducer. The court say, 
that from the time of the return of the daughter to her mother's 
house, at least, the relation of mistress and servant was restored 
between them ; and that when the action is case, it is not material 
who was entitled to the services of the daughter at the time of the 
seduction ; the real inquiry is, on whom has the consequential in- 
jury fallen ? It cannot be necessary, says the court, according to 
the theory or just principles by which this action is regulated, that 
the parent, in order to sustain it, should be entitled to the services 
of the daughter at the very instant when the act is committed 
which subsequently results in a loss of service, or necessary pecu- 
niary disbursement. 

In Clarke vs. Fitch, 2 Wend. Rep. 457, the daughter being a 
minor, left her father's house, by his permission, to work for and 
maintain herself. She was seduced and gave birth to a child. From 
before her seduction until after the birth of her child, she had never 
been in her father's house. But the person by whom the expenses 
of her lying-in had been paid, looked to her father for reimburse- 
ment. And on the ground of this liability, it was held that the 
father might maintain an action on the case for seduction. Because 
the father had a right to recall his daughter and control her ser- 
vices ; and the loss fell upon him of the expenses of her confine- 
ment and sickness. So in Hornheth vs. Barr, 8 Serg. & R. 36, 
the same doctrine was held ; and it is maintained by several other 
cases referred to in the argument. In these cases, the minor daugh- 
ter is regarded as dejure the servant of the father, though de facto 
the servant of another at the time ; on the principle, that the 
daughter, though not living with her father at the time of the in- 
jury, was still subject to his control, and he had the legal right to 
command her services ; and hence the supposed relation of master 
and servant was presumed to exist. 

The fictitious relationship of master and servant does not, how- 
ever, exist where the person seduced was of full age at the time of 



PARKER vs. MEEK. 499 

the injury. In the latter case the daughter is not, in law, the ser- 
vant of her parent ; nor is he liable for her maintainance, or the 
expenses of her confinement. Hence, to entitle the parent to main- 
tain an action for debauching a daughter above the age of twenty- 
one, it must, at least, appear, that during some portion of the time 
of her pregnancy, or of her lying-in, she was a member of his fa- 
mily. From the fact of her living with her parent, service will be 
presumed, as has been already shown. But, where the action is 
case, it is no more necessary in the case of a daughter of full age, 
than in that of a minor, that she should have been living in the 
family of the parent at the time of the seduction ; nor is it any 
more important in the one than in the other, who was entitled to, 
or enjoying her services at the time of the injury. The only in- 
quiry of importance in either case, is, on whom has the consequen- 
tial injury fallen ? And such person, whether father, mother, or 
other person standing in loco parentis, is entitled to legal redress 
in the present form of action. 

When the action is tresspass vi et armis, it is admitted the law 
is otherwise. In the latter action, the breaking the house, or illegal 
entry upon the premises, being the legal ground of the action ; and 
the consequential injuries but matter of aggravation ; and a justifi- 
cation of the entry into the house, or upon the premises, in such 
case, being a sufficient justification of the whole charge in the de- 
claration ; it is clear, that if the person seduced were not living in 
the house of her parent, or in his actual service at the time of the 
seduction, this action could not be supported. In such case, the 
idea of a trespass against the parent is necessarily excluded, and 
the ground of action wholly fails. But in an action on the case, 
the illegal entry of the parent's house is not an element of the le- 
gal ground of action ; neither is the mere act of seduction ; the 
gist of the action is the consequential damages resulting from the 
seduction. It cannot, therefore, upon principle, be at all important 
whether the parent was, or was not, entitled to the daughter's ser- 
vices at the time of her seduction. In this view of the law, we 
dissent from the conclusion maintained in the cases of Logan vs. 
Murray, 6 Serg. & Rawle, 175 ; Nicholson vs. Stryker, 10 Johns. 117 ; 
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Miller vs. Thompson, 1 Wendell's Rep. 447, and the numer- 
ous other cases, English and American, relied upon by the counsel 
for the plaintiff in error ; and hold, that the present action may be 
maintained by the mother, although by reason of the fact, that the 
father was living at the time of the seduction, and the seduced was 
at the time a member of his family, and rendering service to him, 
the mother was not then, nor could she be, in law, entitled to the 
services of the daughter : but the latter having remained with the 
mother, after the father's death, in the presumed relation of servant, 
and the trouble and expenses of lying-in having fallen upon her, 
the action is maintainable on this ground. 
Judgment affirmed. 



RECENT ENGLISH DECISION. 

In the Court of Exchequer. — Sittings in banc after Hilary Term, 
February 21, 1857. 

DEGG, ADMINISTRATRIX VS. THE MIDLAND RAILWAY COMPANY. 1 

A person who came voluntarily to assist the servants of a railway company, doing 
some work on the railway, was accidentally killed by the negligence of some other 
servants of the company. The railway company not having authorized the negli- 
gence, and the servants being persons of ordinary skill and care for the work, — 
Held, 

First, that no action lay against the company by the personal representative of 
the deceased under the 9 & 10 Vict. c. 93 ;* and, 

Secondly, that the above facts constituted a defence under the plea of not guilty. 

This was an action brought under the 9 and 10 Vict, c, 93, by the 
administratrix of one Degg, to recover damages for the death of the 
deceased. The declaration alleged that the defendants were pos- 
sessed of a certain railway, and engines and carriages upon it, and 
by their servants were at work on the railway with those carriages 
and engines, and carelessly, negligently and improperly moved and 
propelled certain trucks against other trucks, without due notice or 

1 21 Jur. 395. 

2 This statute has been substantially re-enacted in many of the States. See 1 
Tidd's Pract. 9 note, Am. edition. — Eds. Am. L. Reg. 



